
Office of Chief Counsel 
Internal Revenue Service 

memorandum 
CC:LM:MCT:PHI:TL-N-6388-00 
GDCurran 

date: 

to: Frank J. Bagnato, Jr., Team Manager, Appeals 
Philadelphia 
Attention: Ed Sigmund, International Specialist 

from: James C. Fee, Jr. 
Associate Area Counsel (LMSB) Northeast Region CC:NER 

subject: --------------- -- ---------- ----- and related Forms 072 
: 

DISCLOSURE STATEMENT 

This advice constitutes return information subject to I.R.C. - 
$3 6103. This advice contains confidential information subject to 
attorney-client and deliberative process privileges and if 
prepared in contemplation of litigation, subject to the attorney 
work product privilege. Accordingly, the Examination or Appeals 
recipient of this document may provide it only to those persons 
whose official tax administration duties with respect to this 
case require such disclosure. In no event may this document be 
provided.to Examination, Appeals, or other persons beyond those 
specifically indicated in this statement. This advice may not be 
disclosed to taxpayers'or their representatives. 

.-’ 

This advice is not binding on Examination or Appeals and is 
not a final case determination. Such advice is advisory and does 
not resolve Service position on an issue or provide the basis for 
closing a case. The determination of the Service in the case is 
to be made through the exercise of the independent judgment of 
the office with jurisdiction over the case. 

INTRODUCTION 

We respond to your request for advice, dated Novembers 2, 
2000, regarding the correct captions and language for Forms 872, 
Consent To Exten-- ------ ------- ---- ---------- ------ for tax returns 
concerning the --------------- -- ---------- -------------  Presently, separate 
Forms 872 exist ---- Forms 112--- -- .S. Corporation Incom-- - ax 
--------- , for the ------- through ------- tax years, and the ------- and 
------- tax years. Additionally, separate Forms 1042, Annual 
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Withholding Ta-- ---- urn for ------ Source Income of F--------- Per------- 
exist for the ------- through ------- tax years, and the ------- and ------- 
tax years. 

Concerning ----- Forms 112--- -  transfer pricing issue is in 
dispute for the ------  through ------- tax years. Regarding the Forms 
1042, the issue ------- es withh--------  on a deemed dividend from a 
first tier U.--- - ubsidiary to its Swedish foreign parent for the 
------  through ------- tax years. Both issues are currently under 
-------- etent Aut---------  jurisdiction. 

--------------- ----- -- ----------------- ("------------------ EIN # ----- 
------------- ------ --------- ------- ---- ----- ------- through ------- ---- -------- as 
the common parent of its consolidate-- group. --------------- ----- was 
------ -- ----- tier U.S.'.------- dia--- --- --- Swedi---- ---------- 
--------------- ---- . During -------  --------------- ----  merged into ------------- 
---- , another Swedish co-------- er----- 

‘. 

------------- ------- ----- ("------------- ---- "), EIN # ---------------- 
(incor----------- --- ----- ------  o- -------------- was a first ---- ------ 
subsidiary of ------------- ---- . Due to --------------- ---- 's merger into 
------------- ---- , ------------- ----  became th-- ------ --------- dated group's 
------ ------------ - are---- -------- -- cluded --------------- for the ------- and ------- 
tax years- -------------- --------------- ------ -- - hanged its --- me du----- 
------- to --------------- ---------------- ----- -"--------------------- During ------ , 
------------------ ------------ --- -------- --- --------------- ----------- ----- 
---------------- . 

During August -------  ------------- ----  ceased to exist when it 
merged into ------------- ------- ------ ----- # ---------------- (incorporated 
in the state --- ------ -------- ------- that ----------- ------------- ------- 
------ EIN # ----------------- , changed its name to --------------- ------- ----- 
----------------- ------- ----- # ----------------- 

------------ ceased to exist when it merged into --------------- ----  on 
------ ---- -------- ---------- acquired --------------- ----  on ------ --- ------- -- ith 
----- ------------ ------------ combinatio-- -------------- --------------- -- ----------- 
----- ("------ ), EIN # ----------------- the new comm---- ---------- --------------- 
----- - eca----- a subsidiary --- --------------- -- ---------- ----- ("------ "), ----- -- 
----------------- a subsidiary o- ------ ------------ ----- --- d o- -------  
--------------- ----  ceased to exist --- en it merged into ------ . 
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-----------  --------- ---- -------- ----- merg---- ----- --------------- 
---------------- (formerly ---------------  ----- -- ------------------ ----- remains 
in existence as a subsidiar-- of --------------- ----------------- the new 
co--------  parent. Further, ------  continues to exist as a subsidiary 
of ----- 2 

Concerning the Forms 11---- Examinatio-- - nd Appeals secured a 
serie-- --  For---- - 12 for the ------- through ------- ----  years, ----- for 
the ------- and ------- tax years. Regarding the ------- through ------- ---- 
-------- ----- -- ost recently secured Form 8---- -- ---------- ---------------- 
-- ---------- ----- as successor by merger to --------------- ------- ----- -- 
----------------- as successo- --- ---------- --- --------------- ----------- ----- --  
----------------- ----------- --------------- ---------------- ----- -- ----------------- 
formerly --------------- ----- -- ------------------  Additionally, the Form 
872 was secured under the EIN # ----------------- 

. . 

Regarding the ------- and ------- ---- -------- ----- ------- recently 
secured Form ----- -- ---------- ---------------- -- ---------- ----- as successor 
--- ---------- --- --------------- ------- ----- -- ----------------- formerly, 
------------- ------- ----- -- ------------------  This Form 872 was secured 
under the EIN # ----------------- 

Concerning the Forms 10---- Examination --- d Appeals secured a 
serie-- --  For---- - 72 for the ------- through ------- ---- years a---- ---  
the ------- and ------- tax years. Regarding the ------- through ------- ---- 
-------- ----- -- ost recently secured Form 8---- -- ---------- ---------------- 
-- ---------- ----- as success--- --- ---------- --- --------------- ------- ----- as 
-------------- --- ---------- --- --------------- ----------- ------ ------- rly 
--------------- ---------------- ------ form----- --------------- ------- This Form 
872 was secured under the EIN # ----------------- 

Regarding the ------- and ------- ---- -------- ----- ------- recently 
secured Form ----- -- ---------- ---------------- -- ---------- ----- --- --- ccessor 
--- -- erger to --------------- ------- ------ formerly ------------- ------- 
------  This Form 872 was secured under the EIN # -----------------  

I Based upon the facts presented to us, none of the business 
combinations discussed above involved a liquidation, reverse 
acquisition or downstream merger. If any of the business 
combinations did involve a liquidation, reverse acquisition or 
downstream merger our advice does not apply. 

2 See attached diagrams which depicts the above-fact 
pattern. 

' Concerning the Forms 1042, the issue involved a deemed 
dividend paid by the first tier U.S. subsidiary and common parent 
to its Swedish parent. The deemed dividend occurred through a 
second tier U.S. subsidiary's transactions with its Swedish 
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Analvsis 

Regarding a consolidated income tax return, generally, the 
common parent, in its own name, is the proper party to extend the 
statute of limitations on behalf of itself and the consolidated 
group. The common parent is the highest tier domestic 
corporation. The common parent remains the agent for the 
consolidated group for the years during which it was the common 
parent as long as it remains in existence. When the common 
parent goes out of existence, the common parent can designate 
another member of the group as agent for the members of the group 
for tax years ending prior to its dissolution, or if the common 
parent goes out of existence without making.= designation, the 
remaining members may designate a new agent for the members of 
the group. If no designation is.made the Service may deal with 
each member of the group individually. 

Due to some uncertainty concerning the common parent as an 
agent for the consolidated group regarding reverse acquisitions 
and downstream mergers, the Service issued Temp. Treas. Reg. 
§ 1.1502-77T in 1988. Under this temporary regulation, the 
Service can secure statute of limitations extensions from, or 
issue notices of deficiency to, any one of several "alternative 
agents." As provided for in the temporary regulation, a 
successor to a former common parent that has ceased to exist can 
generally act as an alternative agent for the old consolidated 
group. However, this temporary regulation applies for tax years 
which the due date (without extension) of the consolidated return 
falls after September 7, 1988. 

In ----- case, Temp. Treas. Reg. § 1.1502------- ------- ---- ----- ly 
to the ------- tax year since it precedes the --------------- --- ------- 
effective date -------- ibed in t---- ----------- ry regulati---- 
Concerning ----- ------- ---- year, ------------ (formerly ------------------ 
--------- y ----------------- -----  as the former common parent for the 
------  tax year remained the proper party to execute the Form 872 
for the o--- --------- dated group for that year until it ceased to 
exist in ------ ------- ' At that time, since Temp. Treas. Reg. 
5 1.1502-77T did not apply- ----- -- ervice, to ensure the joint and 
several tax liability of ------------ and each member of its former 
--------------- d group, should have secured separate Forms 872 for 
------------ and each member of its former consolidated group for the 

.= parent. ----- e the firs-  ier U.S. subsidiary filed Forms 1042 
for the ------- through ------- tax years, the second tier U.S. 
subsidiary did not file any Forms 1042 for these years. 

a Based upon the facts as presented, we assume no 
designation was made. 
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------- tax year. However, since this ---- not occur, the most 
recently executed F----- -----  or the ------- ---- ------ remains valid in 
----- -- ------- - nly ------------ (formerly ------------------ ------ erly 
--------------- ------ and its successors for --------------- ----- & 
------------------- consolidated tax liability for the ------- tax year. 

Concerning the ------- through -------- ax years, the Service 
properly secured Forms 072 under the alternative agent -------- 
therefore ----  most recently executed Forms 872 forthe -------  
through ------- tax years do not present an issue concerning the 
joint and several tax liability for the common parent and its 
consolidated group for each of those years. 

Regarding the Forms 1042, the consolidated return rules do 
not apply to the requirement to report the income tax withheld on 
foreign persons under I.R.C. §§ 1441 and 1442, as reported ---- 
Form 104--- Since the first tier U.S. subsidiary for the ------- 
through ------- tax years did file Forms 872 and was the entity 
responsible for paying any dividend to the foreign parent, the 
Service secured Forms 872 in the name of the f---- tier U.S. 
subsidiary and its successors for each of the ------- through ------- 
tax years.5 

Conclusion ' 

Concerning the Forms 872 for any Federal income tax 
liability due from the Forms 1120, we recommend the following: 

----------- -- ------------ Form 012 for the ------- tax ------ ---------- 
---------------- -- ---------- ----- as succ-------- --- ---------- --- --------------- ------- 
----- as successor by merger to --------------- ----------- ------ formerly, 
--------------- ---------------- ------ formerly --------------- ------- . 
Additionally, at the bottom of the fir--- ------- --- ----- Form 872 -----  
----- ----- wing language: "*Concerning --------------- -------- ----- -- ----- 
------------  several tax liability for --------------- ----- -- ----------------- 
consolidated group for the tax year ended ------- " 

5. For each of the ------- through ------- tax years,.the second 
tier U.S. subsidiary engaging in the transaction with the foreign 
parent did not file Forms 1042. Therefore, if the second tier 
U.S. subsidiary is deemed the proper party to file a Form 1042 no 
statute of limitations issue exists since no returns were ever' 
filed. 
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Prepare a Form 8---- ---- ----- ------- ----------- ------- tax years, 
inclusive, entitled "--------------- -- ---------- ----- as successor by 
---------- --- --------------- ------- ----- as -------------- --- ---------- --- 
--------------- ----------- ------ formerly --------------- ---------------- ------ 
----------- --------------- ------ and as a-- -------------- -------- --- ----- 
--------------- ----- -- ----------------- consolidated group under Temp. 
--------- ------- -- ------------------- Additionally, at the bottom of the 
first page of the Form 872, add th-- ------------ ---- guage: 
----------- ning the tax liability of --------------- ------ EIN # ----- 
------------  -- ----------------- - onsolidated -------- ---- -- e tax ye---- 
ended -------- ------- and -------  inclusive." 

. 

Prepare a Form 872 for the ------  and ------- tax years, 
inclusive, entitled "--------------- -- ---------- ----- ---  successor by 
merger to --------------- ------- ------ ----------- ------------- ------- ----- 
(EIN # ----------------- --- --------------  by merger --- ------------- ------- ----- 
(EIN # ------------------ and as an alternative age--- --- ------------- 
------- ------ ----- -  ----------------- -- ----------------- consoli-------- ---- up 
-------- ------- . Treas. ------- -- -- 1------------- ------- onally, at the 
bottom of the first page of the Form ~872, add the following 
language: "*Concerning the tax liability of ------------- ------- ------ 
EIN # ----------------- -- ----------------- consolidated --------- ---- ----- ---- 
years --------- ------- a---- -------- --------- e." 

Also, use --------------- -- ---------- --- . 's EIN # ---------------- rath--- 
than ---------------------- --- ----- -- --- ---------------- for ----- ------- and ------- 
throug-- ------- ------------  For the ------- ----- ------  tax years, us-- 
--------------- -- ---------- ----  's EIN # ---------------- ------ r than ------------- 
------- ----- -- ----- -- --- ----------------- 

Concerning the Forms 872 for the Federal withholding tax due 
on the Forms 1042, we recommend the following: 

Prepare a Form 972 for the ------- through ------- tax years 
entitled "--------------- -- ---------- --- . --- successor --- merger to 
--------------- ------- ----- --- ------------ r by merger to --------------- ----------- 
------ ----------- --------------- ---------------- ------ form----- --------------- 
------- . Addition------ --- ----- --------- ---  he first pa---- --- ----- 
-------  672 ~add the following language: "*Concerning --------------- 
------ , EIN # ----------------- withholding for U.S. sou----- ---------- of 
------- n persons ---- ----- tax years ended -------- ------- and -------  
inclusive." 

Prepare a Form 872 for the ------  and ------- tax years entitled 
"--------------- -- ---------- ----- as succe------ by m------- to --------------- ------- 
------ ----------- ------------- ------- ----- (EIN # ----------------- --- 
------- ssor by mer----- --- ------------- ------- ----- ------ -- ------------------ ". 
Additionally, at the bo------ --- ----- ----- --- ge of th-- ------- -----  add 
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th-- ------------ language: "*Concerning ------------- ------- -------  ----- 
# ----------------- withholding for U.--- - ource ----- me of foreign 
persons for the tax years ended ------  and -------  inclusive." 

For the ------- ------ gh ------- tax -------- ----- --------------- -- ---------- 
------- -- IN # ---------------- rathe- -- an --------------- ------- ----- -- --- ----- 
------------  Fo- ----- ------- and ------- tax -------- ----- --------------- -- ---------- 
------- ----- -- ---------------- rather than ------------- ------- ------  EIN # 
of ----------------- 

Also, we recommend that for both Forms 872 you identify the 
type of tax as "Form 1042, Annual Withholding Tax Return for U.S. 
Source Income of Foreign Personsm. 

Finally, ----- -------------- ----- r, -------- ----------- ---- -------  
identifies --------------- ------------------- ----- ----- ----------- Corporate 
------ ---------------------- ---- ----  authorized party to sign for 
--------------- -- ---------- ------------  for all the Forms 872. 

Our advice is subject to the Office of Chief Counsel's ten 
day post-review procedures. If the Office of Chief Counsel 
alters or revises our advice they will contact us within ten 
working days from their receipt of our advice. We recommend that 
before issuing the Forms 872 to the taxpayer, you wait until the 
ten day period expires and we confirm that no alterations or 
revisions were made to our proposed advice. Please contact 
attorney George Curran if you have any additional questions 
regarding this memorandum. 

JAMES C. FEE, JR. 
Associate Area Counsel (LMSB) 

Enclosure: 
as stated. 

    
  

    

      
        

        

    
  

  

  
    

  


